IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORCGE RGSS, : Cl VI L ACTI ON
Petitioner :

V.

W CONWAY BUSHEY,
Secretary
Commonweal t h of :
Pennsyl vani a Board of : NO. 99-1391
Probati on and Parol e :

MEMORANDUM

Padova, J.

Petitioner, George Ross, a state prisoner incarcerated at
the State Correctional Institute in Gaterford, Pennsylvania,
filed a pro se Petition for a Wit of Habeas Corpus ("Petition")
pursuant to 28 U.S.C. 8 2241(c)(3) (1994). 1In accordance wth 28
US CA 8 636(b)(1)(B) (West 1993) and Local Rule of Cvil
Procedure 72.1, this Court referred the Petition to United States
Magi strate Judge Peter B. Scuderi for a Report and Recommendati on
("Report"). Magistrate Judge Scuderi recommends that the Court
dismss the Petition; Petitioner filed tinely objections. For
the followng reasons, | will overrule Petitioner's objections,

adopt the Magistrate Judge's Report, and dismss the Petition.

l. FACTS AND PROCEDURAL HI STORY
In March of 1980, CGeorge Ross was convicted of rape and

assault in the Court of Common Pl eas, Lehigh County,



Pennsyl vani a, and sentenced to sixteen to forty years

i nprisonnment. (Pet. at 2.) Ross becane eligible for parole on My
11, 1996. On Decenber 11, 1997, the Pennsylvania Board of
Probation and Parole (“Board”) reviewed Petitioner’s file and
deni ed his application for parole based upon a series of factors.
(Pet. Exh. A) The Board schedul ed his next review for Cctober
of the follow ng year, stating that in order to have his
application approved, he nust participate in a prescriptive
program plan. Under this program Ross nust conplete a sex

of fender program nmaintain a clear conduct record, and earn an
institutional recommendation for parole. (1d.)

Ross appeal ed denial of his parole to both the Departnent of
Corrections (“DOC’) and the Board on the grounds that the Board
“had relied on erroneous and derogatory information to refuse his
parole suitability,” and requested that the erroneous information
be expunged fromhis file. (Pet. at 3.) Ross never received a
response fromthe Board. In response, the DOC adm tted that
several facts contained in its parole sunmary and files
contradi cted the conclusions stated by the Board in its order
denying his parole. (Pet. Exh. B.) Specifically, the DOC had no
record of substance abuse, and it characterized Ross’ overal
institutional adjustnent as being ‘good.’” (l1d.) The DOC, however,
stated that the conduct report section of the parole summary

i ndi cated that Ross had two Class | m sconducts since 1983 with



the last one being in 1994. (Id.)

Ross’ next parole review occurred in Novenber of 1998. On
Novenber 30, 1998, the Board once again denied his parole
application. (Pet. Exh. C) The Board schedul ed his next review
for May, 2000, and stated that at that tine it would consider
whet her Ross had successfully conpleted the sanme prescriptive
program previously described in its Decenber 11, 1997 order, and
participated in an nental health treatnent program

On April 8, 1999, Ross filed the instant petition for habeas
corpus with this Court pursuant to 28 U S.C. 8§ 2241(c)(3). In
essence, Ross alleges that the Board violated his procedural due
process rights by relying on erroneous information regarding his
conduct record while in prison, drug use and his successful
adj ustnent to prison; and refusing to give himthe opportunity to
correct the msinformation.! Ross also objects that by
repeatedly requiring himto neet goals that he has al ready net
and by setting his parole review dates ei ghteen nonths apart, the

Board acted arbitrarily and capriciously in violation of his

'Ross’ first ground for relief states:
Respondent s abuse their discretion when relying on
erroneous and derogatory information to refuse parole
suitability. Especially when that information relied
on has been shown to be incorrect, and requested that
it be expunged fromhis file.

(Pet. at 6.)



subst anti ve due process rights.?2
By Order dated March 31, 1999, this Court referred the

Petition to Magistrate Judge Scuderi for a Report and
Recomendati on. On June 3, 1999, Judge Scuderi filed his Report
W t hout ordering the governnent to respond to Ross’ petition, and
recommended that Ross’ Petition be denied. Ross filed Objections
to the Report on June 14, 1999.

1. STANDARD OF REVI EW

Al t hough Ross filed his Petition under section 2241, this
Court will treat the Petition under section 2254 which applies to
persons “in custody pursuant to the judgnent of a State court
only on the ground that he is in custody in violation of the
Constitution or laws or treaties of the United States.” ® 28
U.S.C. A § 2254(a) (West 1999).

The Antiterrorismand Effective Death Penalty Act of 1996

(“AEDPA"), P.L. 104-132, 110 Stat. 1214, made nunerous changes to

’Ross’ second ground for relief states:
Respondents act inperm ssibly and in violation of
Petitioner’s due process rights, when Petitioner
mai ntai ns his innocence, and the Respondents acqui esce
wth parole refusal, and then arbitrarily set eighteen
nmonth intervals ordering the sane requisite that the
Petitioner had successfully conpleted before two prior
interviews to gain parole entitlenent.

(Pet. at 6.)

®Al t hough | have previously decided state prisoners’ habeas
corpus petitions involving the denial of parole under section
2241, e.q., Bradley v. Dragovich, No. CIV. A 97-7660, 1998 W
150944, *1 (E.D. Pa. March 27, 1998), upon reflection, | believe
that section 2254 provides a nore appropriate jurisdictional
basis in the instant case.




Title 28, Chapter 153 of the United States Code, 28 U S.C. 88
2241- 2255, the chapter governing federal habeas petitions.
Section 2254(d) (1), as anended by AEDPA, provides:

An application for a wit of habeas corpus on behalf of a
person in custody pursuant to the judgnent of a State court
shall not be granted with respect to any claimthat was
adj udi cated on the nerits in State court proceedi ngs unl ess
the adjudication of the claim
(1) resulted in a decision that was contrary to, or
i nvol ved an unreasonabl e application of, clearly
establ i shed Federal |aw, as determ ned by the Suprene
Court of the United States....

28 U S.C A 8 2254(d)(1) (West 1996). A habeas wit should not
be granted “unless the state court decision, eval uated
objectively and on the nerits, resulted in an outcone that cannot
reasonably be justified under existing Suprene Court precedent.”

Matteo v. Superintendent Scialbion, 171 F. 3d 877, 890 (3rd Cr.

1999). Federal courts may al so consi der the decisions of
inferior federal courts when eval uati ng whether the state court’s
application of the | aw was reasonable. |d.

Where a habeas petition has been referred to a magi strate
judge for a Report and Recomrendation, the district court "shall
make a de novo determ nation of those portions of the report or
speci fied proposed findings or reconmendati ons to which objection
is made.... [The Court] may accept, reject, or nodify, in whole
or in part, the findings or reconmendati ons nmade by the
magi strate.” 28 U S.C A 8 636(b) (West 1993).

L1l DI SCUSSI ON

A EXHAUSTI ON



Under Section 2254, a wit of habeas corpus nmay not be
granted unl ess the applicant has exhausted all renedi es avail abl e
in state court. 28 U S. CA 8 2254(b)(1)(A) (West 1999). This
exhaustion requirenent is excused where no avail able state
corrective process exists or when particular circunstances exi st
such that the state processes are rendered ineffective to protect
the applicant’s rights. 28 U S.C.A 8§ 2254(b)(1)(B) (Wst 1999).
Failure to exhaust state renedies is excused only when state | aw
clearly forecloses state court review of the unexhausted cl ai ns.

Toul son v. Beyer, 987 F.2d 984, 987 (3rd Gr. 1993). However, an

application for a wit of habeas corpus nay be denied on the
merits, despite the petitioner’s failure to exhaust his state
court renedies. 28 U S.C A 8 2254(b)(2) (West 1999).
Consi der abl e confusion exists as to whether any avenues for
state prisoners to gain judicial review of Board deci sions
denyi ng parol e are open under Pennsylvania |law. 4 Recently,

Pennsyl vani a courts have held that neither habeas corpus® nor

‘Last nonth, the United States Court of Appeals for the
Third Crcuit filed a Petition for Certification of Questions of
Law to the Pennsyl vani a Supreme Court requesting clarification of
state |law regarding the availability of judicial review of
deci sions to deny parole when a constitutional or statutory
vi ol ation has occurred. Coady v. Vaughn, C A No. 98-1311, E. D
PA No. 97-CV-07498 (3rd G r. August 25, 1999) (expressing
uncertainty as to “whether [the Pennsylvania courts] intended to
foreclose direct review of parole denials that are alleged to
violate constitutional rights other than the right to be free
fromdeprivation of a liberty interest in parole”). Since this
Court wll deny Ross’ petition on the nmerits, this certification
petition does not inpact the outcone of this case.

?Habeas corpus is unavail abl e because it challenges only the
legality of a sentence or conditions of a prisoner’s confinenent.

6



direct appeal s® were available to chall enge Board deci si ons.

Rogers v. Pa. Bd. of Probation and Parole, 724 A 2d 319, 322 (Pa.

1999); Weaver v. Pa. Bd. of Probation and Parole, 688 A 2d 766,

777 n.17 (Pa. Commw. C. 1997). Although the state court left
open the possibility of a successful wit of mandanus to
chal | enge Board deci sions on constitutional grounds, such wits
are of limted utility to nost prisoners. Waver, 688 A 2d at
776-77. Mandanmus is only available to conpel the Board to
performits mnisterial or mandatory duty and apply the proper
law. 1d. at 777.
Mandanmus woul d only be issued if [petitioner] could
show that the Board’s refusal to grant parole, as
evident solely in its decision, was, as a matter of
| aw, based upon an erroneous conclusion that it had the
di scretion to deny parole for the reasons given.
Mandamus cannot be used to say that an agency
consi dered inproper factors, that its findings of fact
were wong, or that the reasons set forth inits
deci sion are a pretense.
Id. It is unclear whether a wit of mandanus woul d be a
suitable vehicle for state court review in the instant case.
However, because the Court will deny Ross’ petition on the

merits, the Court need not decide whether Ross’ clains are fully

exhaust ed. ’

Weaver, 688 A.2d at 777 n.17.

®Because Board deci sions do not constitute agency
adj udi cati ons, Pennsylvania courts lack statutory jurisdiction to
revi ew Board deci sions on appeal. Rogers, 724 A 2d at 322.

'Simlarly, the Court need not consider whether any
procedural defaults occurred.



B. PROCEDURAL DUE PROCESS

Ross clains that by relying on erroneous information
regardi ng his conduct record while in prison, drug use and the
success of his adjustnent to prison, and by refusing to give him
the opportunity to correct the msinformation, the Board viol at ed
his rights to procedural due process under the Fourteenth
Amendnent. This Court concludes that because Pennsyl vania | aw
does not give a convicted person a liberty interest in obtaining
rel ease on parole, the Board s denial of parole does not violate
Ross’ procedural due process rights.

The Fourteenth Amendnent states in pertinent part: “nor
shal |l any state deprive any person of life, liberty, or property
W t hout due process of law.” U S. Const. anend. XIV 8 1. This
provi sion protects individuals against arbitrary governnent

action. WIlff v. MDonnell, 418 U. S. 539, 558, 94 S. C. 2963,

2976, 41 L.Ed.2d 935 (1974). To establish that the state has
violated an individual’s right to procedural due process, a
petitioner nust (1) denonstrate the existence of a protected
interest inlife, liberty, or property that has been interfered
wth by the state, and (2) establish that the procedures
attendant upon that deprivation were constitutionally

insufficient. Kentucky Dep’'t of Corrections v. Thonpson, 490

U S. 454, 460, 109 S. . 1904, 1908, 104 L.Ed.2d 506 (1989).

To constitute a liberty interest, an individual nust have a



legitimate claimor entitlenent to the subject of the
deprivation. 1d. Since the Constitution does not provide any
legitimate claimto parole, any valid interest nust emanate from

state | aw. G eenholtz v. Inmates of the Neb. Penal and

Correctional Conplex, 442 U.S. 1, 11-12, 99 S. C. 2100, 2105-

2107, 60 L.Ed.2d 668 (1979).¢% Pennsyl vani a state courts have
consistently held that parole is not a constitutionally protected
liberty interest under state |aw. Rogers, 724 A 2d at 323.° See

al so Bradl ey, 1998 W. 150944, at *2 (holding that at the point

when the petitioner conpleted his m ninum sentence, no
constitutional right to parole sufficient to trigger procedural
saf eguards had vested). Accordingly, the Court wll deny G ound

| of Ross’ Petition.

8The U.S. Suprene Court’s recent decision in Sandin v.
Conner, 515 U. S. 472, 484, 115 S. C. 2293, 2300, 132 L.Ed.2d 418
(1995), does not affect this analysis. Sandin held that states
may create |iberty interests cognizabl e under due process, but
such interests are limted to “freedomfromrestraint which
whi |l e not exceeding the sentence in such an unexpected manner as
to give rise to protection by the Due Process C ause of its own
force, ..., nonetheless inposes atypical and significant hardship
on the inmate in relation to the ordinary incidents of prison
life.” Sandin, 515 U S. at 484, 115 S. C. at 2300.

While the Third G rcuit has not addressed the subject,
several appellate courts have held that Sandin is not relevant to
parole cases. See Ellis v. Dist. of Colunbia, 84 F.3d 1413,
1417-18 (D.C. Cir. 1996); Oellana v. Kyle, 65 F.3d 29, 32 (5th
Cir. 1995). |In addition, the Court expressly stated that the
change in its methodol ogy did not require overruling any of its
prior holdings. Sandin, 515 U S. at 484 n.5, 115 S. C. at 2300
n.5. Thus, Geenholtz is still good | aw.

°Federal courts are “bound by a state’s interpretation of
its own statute.” Garner v. Louisiana, 368 U S. 157, 166 (1961).
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C. SUBSTANTI VE DUE PROCESS

Ross asserts that by requiring himto neet criteria that he
has already fulfilled and setting parol e hearing dates eighteen
mont hs apart, the Board is acting arbitrarily and capriciously in
violation of his rights under substantive due process. In
addition, the Court construes Ross’ conplaint to claimthat using
erroneous information to nake parol e deci sions viol ates
substantive due process rights. This Court concludes that Ross’
clains are without nerit because the factors relied on by the
Board in denying his parole are consistent with those
considerations that are mandatory under the Pennsyl vani a statute;
and because, notw thstanding the erroneous information, the Board
relied on nunerous other factors that Ross has not alleged are
factually inaccurate.

The Third G rcuit has recogni zed a cause of action under
substantive due process that is distinct from procedural due

process. Burkett v. Love, 89 F.3d 135, 139-40 (3rd GCr. 1996);

Block v. Potter, 631 F.2d 233, 236 (3rd Gr. 1980). Even if no

liberty interest or rights exist to a governnent benefit, there
are certain reasons upon which the governnent may not rely in

exercising its discretion. Perry v. Sindermann, 408 U. S. 593,

597, 92 S. C. 2694, 2697, 33 L.Ed.2d 570 (1972). Under
substantive due process, a state may not deny parole on

constitutionally inperm ssible grounds, such as race or in

10



retaliation for exercising constitutional rights. Burkett, 89
F.3d at 140. Simlarly, the Board may not base a parol e decision
on factors bearing no rational relationship to the interests of
t he Commonweal th. Block, 631 F.2d at 237.
Pennsyl vania | aw grants the Board vast discretion to refuse
or deny parole. State |aw authorizes the Board:
to rel ease on parole any convict confined in any penal
institution of this Commonweal th as to whom power to
parole is herein granted to the board ... whenever in
its opinion the best interests of the convict justify
or require his being paroled and it does not appear
that the interests of the Commonwealth will be injured
t her eby.
61 Pa. Cons. Stat. Ann. 8§ 331.21 (West 1999). \Wen presented
with discretionary schenes, the role of judicial review “is to
ensure that the Board followed criteria appropriate, rational and
consistent wwth the statute and that its decision is not
arbitrary and capricious nor based on inpermssible
considerations.” Block, 631 F.2d at 236. Essentially, the court
reviews the Board' s decision for abuse of discretion. 1d.
Under Pennsyl vania | aw, the Board nust consider the
followng factors: (1) the nature and circunstances of the
of fense commtted; (2) any reconmmendati ons nade by the trial
j udge and prosecuting attorney; (3) the general character and
background of the prisoner; (4) participation in a crime of

vi ol ence; (5)conduct of the person while in prison; and (6) his

physi cal, mental, and behavior condition and history. See 61 Pa.

11



Cons. Stat. Ann. 8§ 331.21 (West 1999). Consistent with this
statute, the Board relied on seven factors in refusing Ross’
application for parole: (1) poor prison adjustnment; (2) substance
abuse; (3) assaultive instant offense; (4) a very high potenti al
for assaultive behavior; (5) victiminjury; (6) Ross’ need for
counseling; (7) receipt of an unfavorable recommendation fromthe
District Attorney and the DOC. (Pet. Exh. A))

Ross only alleges that two of these factors are based on
erroneous information nanely, substance abuse and poor prison
adjustnent. This fact, however, is inmmterial because any one
out of the seven listed factors would have been sufficient to
support the Board s decision. In Ross’ case, there were adequate
grounds outside of the ones based on erroneous information to
justify denial of parole. Therefore, the Court finds that no
viol ation of Ross’ substantive due process rights arose fromthe
Board’'s all eged reliance on erroneous information.

As for Ross’ contention that by scheduling his hearings
ei ght een nonths apart the Board acted arbitrarily, Pennsylvania
| aw states that “[h]earings of applications shall be held by the
board whenever in its judgnent hearings are necessary.” 61 Pa.
Const. Stat. Ann. § 331.22 (West 1999). The statute thus | eaves
t he scheduling of parole hearings conpletely within the Board’ s
di scretion. Ross does not allege that the Board used

i mper m ssi bl e consi derati ons when scheduling his parole review

12



hearings. For this reason, the Court is unable to conclude that
the Board acted arbitrarily or capriciously in violation of
substantive due process. Therefore, the Court denies Count Il of
Ross’ Petition.

| V. CERTI FI CATE OF APPEALABI LI TY

In the event the Court does not agree with his Objections,
Petitioner requests that he be granted | eave to appeal the
Court's decision to the Third Circuit.

Under 28 U.S.C. A 8 2253(c)(1)(A), to appeal a final order
in a habeas corpus proceeding in which the detention conpl ai ned
of arises out of process issued by a State court, a defendant
must first obtain a certificate of appealability froma district
or circuit court judge. The Third Grcuit recently held that
Section 2253(c) (1) authorizes a district judge to issue a

certificate of appealability. United States v. Eyer, 113 F. 3d

470, 473 (3d Gr. 1997). The certificate may issue "only if the
applicant has nade a substantial show ng of the denial of a
constitutional right," and the show ng nust be nade for each

i ssue for which the certificate is sought. 28 U S CA 8§
2253(c)(2), (3)(West Supp. 1997). Because, as discussed above,
Petitioner has failed to make a substantial show ng of the denial
of a constitutional right, the Court will not grant himleave to

appeal this decision to the Third Crcuit.
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